



NOTE TO USERS OF THE STANDARD CLAUSES IA FOR NON-FOREST HCPs:

These clauses were developed to improve the HCP program and provide a predictable format for implementing agreements. While HCPs by nature must be site specific and customized for each applicant, IAs generally do not. The Wildlife Agencies are striving for consistency amongst IAs so as not to revisit standard policy decisions for each new applicant. Deviations from the standard clauses must be well-justified, based on site-specific conditions, after consulting with the Solicitor’s Office or NOAA General Counsel, as appropriate. 
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1.0
PARTIES
The Parties to this Implementing Agreement (“IA”) are:

a) Fort Ord Regional Habitat Cooperative, a Joint Powers Authority (“JPA”) (“Cooperative”), 

b) Fort Ord Reuse Authority (“FORA”),
 

c) County of Monterey (“County”), 

d) City of Marina (“Marina”), 

e) City of Seaside (“Seaside”), 

f) City of Del Rey Oaks (“Del Rey Oaks”), 

g) City of Monterey (“Monterey”), 

h) United States Fish and Wildlife Service (“USFWS”),

i) California Department of Fish and Wildlife (“CDFW”), 

j) California Department of Parks and Recreation (“State Parks”), 

k) The Regents of the University of California (on behalf of the University of California Santa Cruz Campus) (“UC”), 

l) The Board of Trustees of the California State University (on behalf of the Monterey Bay Campus) (“CSUMB”), 

m) Monterey Peninsula College (“MPC”), 

n) Monterey Peninsula Regional Park District (“MPRPD”), 

o) Marina Coast Water District (“MCWD”), and

p) Bureau of Land Management (“BLM”).

In this Agreement, these entities are referred to individually as “Party” and collectively as “Parties.”  USFWS and CDFW are collectively referred to as the “Wildlife Agencies.”  Seaside, Marina, Del Rey Oaks, and Monterey may be referred to collectively as the “Cities.”  The Cooperative, FORA, County, Cities, State Parks, UC, CSUMB, MPC, MPRPD, and MCWD, are referred to collectively as the “Permittees.”  The BLM is cooperating with the other Parties to implement this Agreement.  The Permittees are each represented on the Cooperative Governing Board.  The Cooperative Governing Board shall be the decision-making body among the Permittees.  The Cooperative Governing Board’s decision-making process is described in the Joint Exercise of Powers Agreement Establishing the Fort Ord Regional Habitat Cooperative (Exhibit A).

2.0
RECITALS AND PURPOSES
2.1  Recitals. The Parties have entered into this Agreement in consideration of the following facts:

(a) The former Fort Ord military installation has been determined to provide, or potentially provide, habitat for the following federal and state-listed species:  sand gilia (Gilia tenuiflora ssp. arenaria), Contra Costa goldfields (Lasthenia conjugens), Yadon’s piperia (Piperia yadonii), robust spineflower (Chorizanthe robusta var. robusta), Monterey spineflower (Chorizanthe pungens var. pungens), Smith’s blue butterfly (Euphilotes enoptes smithi), western snowy plover (Charadrius nivosus), California tiger salamander (Ambystoma californiense), California red-legged frog (Rana draytonii), and Seaside bird’s beak (Cordylanthus rigidus var. littoralis);

(b) The former Fort Ord military installation has also been determined to provide, or potentially provide, habitat for the following unlisted species: coast wallflower (Erysimum ammophilum), Toro manzanita (Arctostaphylos montereyensis), sandmat manzanita (Arctostaphylos pumila), Monterey ceanothus (Ceanothus cuneatus var. rigidus), Eastwood’s ericameria (Ericameria fasciculata), Hooker’s manzanita (Arctostaphylos hookeri), black legless lizard (Anniella pulchra nigra), Monterey ornate shrew (Sorex ornatus salaries), and California linderiella (Linderiella occidentalis);

(c) The Permittees have developed a series of measures, described in the habitat conservation plan (“HCP”), to minimize and mitigate to the maximum extent practicable the effects of take of HCP species incidental to Permittee covered activities;

(d) The Permittees, in consultation with USFWS, developed the HCP to provide the basis for compliance with Section 10(a)(1)(B) of the federal Endangered Species Act (“ESA”) and submitted it to USFWS with a request that the USFWS issue an incidental take permit. The HCP provides a comprehensive framework to ensure former Fort Ord natural resource conservation, recovery, and enhancement. The HCP improves and streamlines the environmental permitting process for development project areas described in the HCP that may impact endangered and threatened species or their habitats. The HCP goals are to: a) conserve species, wetlands, and ecosystems; b) contribute to the recovery of endangered and threatened species within the former Fort Ord; and c) balance open space, habitat, public recreation, and urban development. To that end, the HCP describes how to avoid, minimize, and mitigate, to the maximum extent practicable, impacts on HCP species and their habitats. The HCP also describes the necessary protections from future or existing former Fort Ord real property development and other activities, as the basis for permitting take or impacts;

(e) The Cooperative is a JPA comprising and formed by the Permittees under Government Code Sections 6500 et seq. to implement the HCP;

(f) The Plan Area encompasses approximately 27,838 former Fort Ord acres within northern Monterey County, approximately 100 miles south of San Francisco, in which land use impacts are evaluated, and in which habitat conservation will occur;

(g) Permittees seek authorization from the Wildlife Agencies for “Incidental Take” of special-status species and certain other species, as “Take” is defined by federal and state law (see below at Section 3.50 of this Agreement), while carrying out certain potential future real property development and other activities;

(h) The Permittees, in consultation with CDFW, developed the HCP to provide the basis for compliance with Section 2081 of the California Endangered Species Act (“CESA”) and submitted it to CDFW with a request that CDFW issue an incidental take permit;

(i)
In April 1997, the U.S. Army Corps of Engineers issued the revised Installation-Wide Multi-Species Habitat Management Plan for Former Fort Ord (“HMP”) on behalf of the U.S. Department of the Army (“Army”). The HMP was developed with input from federal, state, and local agencies concerned with the natural resources and the Army’s real property disposal as it pertained to future Fort Ord reuse. It provides a comprehensive species and habitat conservation program as part of the closure, disposal, and potential former Fort Ord reuse. Specifically, the HMP establishes a habitat conservation area and corridor system and parcel-specific land use categories and management requirements. The HMP was also intended to serve as the basis for a habitat conservation plan and to support the issuance of incidental take permits under ESA Section 10(a)(1)(B) and CESA Section 2081; 

(j) 
The HCP was based on the HMP. It minimizes and mitigates the impact of contemplated land uses on special-status species;

(k) 
The Permittees intend for certain development and other activities by developers, infrastructure project proponents, and certain landowners to receive federal Permit and state Permit incidental take authorization coverage, subject to the conditions in this Agreement, the HCP, and the Permits; and

(l) 
The 1997 HMP and HCP planning processes included intensive study of the special-status species, their habitats, and proposed development and other activities within the HCP Plan Area; discussions with the Wildlife Agencies; input from independent science advisors and the public; and environmental review under the National Environmental Policy Act (42 USC §4321 et seq.) (“NEPA”) and the California Environmental Quality Act (Public Resources Code §21000 et seq.) (“CEQA”).  The HCP has been under development since 1995.  In 1996, the Army chose not to incorporate the Permittees’ request to include the HCP/Implementing Agreement with its HMP submittal to USFWS, resulting in the need to restructure the HCP.  USFWS suspended its HCP review several years in the late 1990’s until the Army assured implementation of its former Fort Ord controlled burning program.  USFWS listed the California Tiger Salamander in 2003, a species that inhabits a large portion of the plan area, resulting in additional habitat and species management requirements in the draft HCP.  Permittees bifuracated the federal and state components of the HCP in 2004 in hopes of expediting permit processing.  In 2007, FORA hired a new HCP consultant ICF International (formerly known as Jones & Stokes) and recombined the federal and state HCP to streamline plan approval and implementation.  In 2011, the Permittees received extensive comments from Wildlife Agencies on an Administrative Draft HCP.  After ICF International addressed these comments, the Wildlife Agencies reviewed and commented on the revised 2012 Administrative Draft HCP.  
2.2  Purposes. The purposes of this Agreement are:

(a)
To ensure implementation of each of the terms of the HCP;

(b)
To describe remedies and recourse should any Party fail to perform its obligations as set forth in this Agreement; and

 (c)
To provide assurances to the Permittees that as long as the terms of the HCP, the federal Permit, and this Agreement are performed, no additional mitigation will be required of the Permittees, with respect to incidental take under the ESA of HCP species, except as provided for in this Agreement or required by law.  (note that CDFW has no legal authority to grant similar assurances in issuing an ITP under section 2081(b) of the Fish and Game Code)

3.0
DEFINITIONS
The following terms as used in this Agreement will have the meanings set forth below:

3.1
Terms defined in the federal Endangered Species Act. Terms used in this Agreement and specifically defined in the ESA or in regulations adopted by USFWS under the ESA have the same meaning as in the ESA and those implementing regulations, unless this Agreement expressly provides otherwise.

3.2
Terms defined in the California Endangered Species Act. Terms used in this Agreement and specifically defined in the CESA or in regulations adopted by CDFW under the CESA have the same meaning as in the CESA and those implementing regulations, unless this Agreement expressly provides otherwise.

3.3 “Agreement” means this Implementing Agreement, which incorporates the HCP and the Permits by reference.

3.4 “authorized take” means the extent of incidental take of HCP species authorized by the USFWS in the federal Permit issued to the Permittees under Section 10(a)(1)(B) of ESA, and the incidental take of state-listed HCP species authorized by CDFW in the state Permit issued to the Permittees under California Fish and Game Code (FGC) Section 2081(b).

3.5 “BLM” means the Bureau of Land Management, an agency of the U.S. Department of Interior.

3.6 “Borderlands” means designated development parcels or HMA parcels at the urban/wildland interface where specific design considerations and management activities are required to minimize effects of development on HCP species and natural communities. Under the HCP, four borderlands categories exist. Borderland requirements require the land owner to perform management actions related to development design elements, access control (through design), and fire-wise planning and the Cooperative to perform management actions related to invasive species control, erosion control, fuel break maintenance, and access control  to address the urban/wild land interface and protect the species and habitats within the Habitat Management Areas. The HCP identifies four Borderland categories based on anticipated conditions at the urban/wildland interface. Category 1, 2, and 3 Borderlands apply to designated development parcels in the Plan Area that share a border with a Habitat Management Area (“HMA”). Category 4 Borderlands applies to HMAs that abut areas of existing development in the Plan Area or areas of development outside of the Plan Area. In all cases, the landowner and Cooperative are required to implement Borderland requirements specific to the Borderland type. 

3.7 “CDFW” means the California Department of Fish and Wildlife, a department of the California Resources Agency.

3.8 “CEQA” means the California Environmental Quality Act (Public Resources Code §21000 et seq.) and rules, regulations and guidelines promulgated under that Act.

3.9 “CESA” means the California Endangered Species Act (FGC §2050 et seq.) and rules, regulations, and guidelines promulgated under that Act. 

3.10 “changed circumstances” means changes in circumstances affecting an HCP species or the geographic area covered by the HCP that can reasonably be anticipated by the Parties to the HCP and that can reasonably be planned for in the HCP (e.g., the listing of a new species, or a fire or other natural catastrophic event in areas prone to such events). Changed circumstances and the planned responses to those circumstances are described in Section 8.1.1.2 of the HCP. Changed circumstances are not unforeseen circumstances.

3.11 “conserve,” “conserving,” or “conservation” means to use, and the use of, methods and procedures within the HCP Plan Area that are necessary to bring the federally-listed species and state-listed species to the point at which the measures provided under ESA and CESA are not necessary, and to maintain or enhance the condition of the unlisted species so that listing under ESA is unnecessary.

3.12 “conservation measure” means HCP required actions detailed in HCP Chapter 5 that is a component of the conservation strategy.

3.13 “conservation strategy” means all HCP required actions, including avoidance and minimization measures (“AMMs”) and mitigation measures, as described in Chapter 5 of the HCP; monitoring and adaptive management measures, as described in Chapter 6 of the HCP; program administration and reporting requirements, as described in Chapter 7 of the HCP; and responses to changed circumstances, as described in Chapter 8 of the HCP. Implementation of HCP required actions are required by the Permits to avoid, minimize, mitigate, and monitor the impacts of take of the HCP species, plus fulfill administrative and reporting requirements and identify the Permittees’ responses to changed circumstances. 

3.14 “Cooperative” means the JPA responsible for implementing HCP terms and conditions. The Cooperative is composed of appointed and elected officials of the Permittees, as further described in HCP Chapter 7 (Section 7.3.1.2). 

3.15 “covered activities” means certain activities carried out by the Permittees on covered lands that may result in incidental take of HCP species. Covered activities means the following activities, provided that these activities are otherwise lawful:  development in designated development parcels, development with restrictions in HMAs, road corridors and infrastructure in HMAs (including future road corridors, existing roads, campgrounds, restrooms, visitor center, beach access trails, ADA compliant trails, interpretive theatre, interpretive signs, and utilities, easements, rights of way, and MCWD facilities in HMAs), and management activities within HMAs encompassing conservation actions for permit compliance (these include habitat restoration and enhancement, prescribed burning, alternative vegetation management, invasive species control, erosion control, and monitoring) and resource management actions (these include maintenance of roads and trails, maintenance of fuel breaks, access control, and monitoring [research, education, and training]) and activities contained in the Fort Ord General Plan adopted by the State Parks and Recreation Commission.

3.16 “covered lands” means the lands upon which the Permits authorize incidental take of HCP species and the lands to which the HCP's conservation measures apply. These lands are described in Exhibit B.

3.17 “Endowment” means: a) the Fort Ord Natural Reserve (“FONR”) Endowment Fund and b) the Cooperative Endowment Fund, described in HCP Section 9.3. Funds generated by the Fort Ord Reuse Authority’s Community Facilities District Special Tax and other sources available to FORA or its successors will be used to establish these two separate funds to offset both capital and operational HCP costs.

3.18 “effective date” means the date when both Permits described in Section 3.21, federal Permit, and Section 3.49, state Permit,  are issued. 

3.19 “federal covered species” means species considered covered for the purposes of the federal Permit.
3.20 “federally listed species” means the HCP species which are listed as threatened or endangered species under ESA as of the Effective Date, which includes:  sand gilia (Gilia tenuiflora ssp. arenaria), Contra Costa goldfields (Lasthenia conjugens), Yadon’s piperia (Piperia yadonii), robust spineflower (Chorizanthe robusta var. robusta), Monterey spineflower (Chorizanthe pungens var. pungens), Smith’s blue butterfly (Euphilotes enoptes smithi), western snowy plover (Charadrius nivosus), California tiger salamander (Ambystoma californiense), California red-legged frog (Rana draytonii) and the HCP species which are listed as threatened or endangered under ESA during the HCP term as of the date of such listing.

3.21 “federal Permit” means the federal incidental take permit issued by the USFWS to the Permittees under Section 10(a)(1)(B) of ESA, as it may be amended from time to time.

3.22 “ESA” means the Federal Endangered Species Act of 1973, as amended (16 United States Code [USC] §1531 et seq.) and rules, regulations, and guidelines promulgated under that Act.

3.23 “FLPMA” means the Federal Land Policy Management Act of 1976 (P.L. 94-579).

3.24 “fully protected species” means any species identified in California FGC Sections 3511, 4700, 4800, 5050 or 5515 that occur within the Plan Area.

3.25 “habitat land owners” means BLM, State Parks, UC, County, Marina, MPC, and the MPRPD. Habitat land owners possess one or more HMAs.

3.26 “Habitat Management Area” means the area located within the habitat reserve areas, the habitat corridors, and the restricted development parcels included in the Reserve System. Descriptions of HMAs are provided in HCP Sections 2.3.1 through 2.3.14.

3.27 “Habitat Reserve System” means the land transferred from the U.S. Army to designated Habitat Land Owners to meet HCP preservation, conservation, enhancement, and restoration objectives of the conservation strategy. The Reserve System consists of land within the HMAs. 

3.28 “HMA Managers” means the Cooperative, BLM, State Parks, and UC.

3.29 “HCP” means the habitat conservation plan prepared by the Permittees for the former Fort Ord military installation.

3.30 “HCP Implementing Ordinance” means in the case of the Cooperative, FORA, the County, the Cities, the MPRPD, and the MCWD, an ordinance; and, in the case of State Parks, UC, CSUMB, and MPC, a resolution, delegation of authority, or equivalent legislative action by its governing board or Executive Director. These instruments will ensure HCP implementation through the following elements: 1) requirement for the collection of the FORA Community Facilities District Special Tax on former Fort Ord development projects in order to fund the HCP Endowments; 2) requirement for a project that seeks take authorization and falls within a Permittee’s jurisdiction to submit a certificate of inclusion application during their entitlement process; and 3) a procedure for activities by third-party applicants to be covered by the Permits. 

3.31 “HCP Section” means a section of the HCP.
3.32 “HCP species” means the following species, each of which the HCP addresses in a manner sufficient to meet all of the criteria for issuing incidental take permits under ESA §10(a)(1)(B) or CESA §2081. Federal and state-listed species include: sand gilia (Gilia tenuiflora ssp. arenaria), Contra Costa goldfields (Lasthenia conjugens), Yadon’s piperia (Piperia yadonii), robust spineflower (Chorizanthe robusta var. robusta), Monterey spineflower (Chorizanthe pungens var. pungens), Smith’s blue butterfly (Euphilotes enoptes smithi), western snowy plover (Charadrius nivosus), California tiger salamander (Ambystoma californiense), California red-legged frog (Rana draytonii), and seaside bird’s beak (Cordylanthus rigidus var. littoralis). Unlisted species include coast wallflower (Erysimum ammophilum), Toro manzanita (Arctostaphylos montereyensis), sandmat manzanita (Arctostaphylos pumila), Monterey ceanothus (Ceanothus cuneatus var. rigidus), Eastwood’s ericameria (Ericameria fasciculata), Hooker’s manzanita (Arctostaphylos hookeri), black legless lizard (Anniella pulchra nigra), Monterey ornate shrew (Sorex ornatus salaries), and California linderiella (Linderiella occidentalis).

3.33 “Installation-Wide MultiSpecies HCP EIS/EIR” means the Joint Environmental Impact Statement (EIS) and Environmental Impact Report (EIR) dated (XXXX XX, 20XX) prepared to analyze the environmental impacts of the HCP and Permits under NEPA and CEQA.  

3.34 “Jurisdictional Wetlands and Waters” means state and federally regulated wetlands and other water bodies that cannot be filled or altered without permits from either the U.S. Army Corps of Engineers under Section 404 of the Clean Water Act or, from the State Water Resources Control Board under either Section 401 of the Clean Water Act or the Porter-Cologne Water Quality Act, or CDFW under FGC Section 1602.
3.35 “local jurisdictions” means the County, the Cities, and the MPRPD.

3.36 “mitigation measures” means management actions required by the HCP that are necessary to achieve HCP biological goals and objectives.

3.37 “MBTA” means the federal Migratory Bird Treaty Act (16 USC §703 et seq.) and rules, regulations, and guidelines promulgated under that Act.

3.38 “NEPA” means the National Environmental Policy Act (42 USC §4321 et seq.) and rules, regulations, and guidelines promulgated under that Act.

3.39 “Party” or “Parties” means any or all, respectively, of the signatories to this Agreement.

3.40 “Permit Area” means the area within the Plan Area where the Permittees are seeking authorization from the Wildlife Agencies for the authorized take of HCP species while carrying out covered activities, within the area depicted in HCP Figure 1-2, attached to this Agreement as Exhibit A.

3.41 “Permits” means the federal Permit issued by USFWS to the Permittees pursuant to Section 10(a)(1)(B) of the ESA and the state Permit issued by CDFW to the Permittees under FGC Section 2081 for take incidental to covered activities on the former Fort Ord military installation, as they may be amended from time to time.

3.42 “Permittees” means the Cooperative, FORA, County, Marina, Monterey, Seaside, Del Rey Oaks, State Parks, UC, CSUMB, MPC, MPRPD, and MCWD.

3.43 “Plan Area” means the geographic area analyzed in the HCP, located in the northern portion of Monterey County, as depicted in HCP Figure 1-2, attached to this Agreement as Exhibit A. The Plan Area is further described in detail in HCP Section 1.4. 

3.44 “Resource Management Plan” means HMA-specific resource management plans and base-wide management strategies as defined in Chapter 5, Section 5.5.3 of the HCP..

3.45 “state covered species” means species considered covered for the purposes of the state Permit and include only those HCP Species which are state-listed or candidate species.

3.46 “state-listed species” means the HCP species listed as threatened or endangered species, or a candidate for such status, under CESA, as of the Effective Date, which includes:  sand gilia (Gilia tenuiflora ssp. arenaria), seaside bird’s beak (Cordylanthus rigidus var. littoralis), and California tiger salamander (Ambystoma californiense).

3.47 “state Permit” means the state take permit issued to the Permittees under FGC Section 2081, as it may be amended from time to time.

3.48 “take”
3.48.1 means, under the federal Permit, to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect any listed or unlisted HCP species. Harm means an act that actually kills or injures a member of an HCP species, including an act that causes significant habitat modification or degradation where it actually kills or injures a member of an HCP species by significantly impairing essential behavioral patterns, including breeding, feeding or sheltering. 

3.48.2 means, under the state Permit, to hunt, pursue, catch, capture, or kill or attempt to hunt, pursue, catch, capture or kill (FGC Section 86). Section 2080 of the FGC prohibits commerce and taking of species listed as endangered or threatened under the CESA.

3.49 “third-party participants” means developers, infrastructure project proponents, and other persons or entities that would conduct activities that qualify for and receive take authorization under the Permits.  Such activities shall be carried out in accordance with applicable AMMs and mitigation measures and other terms and conditions of this Agreement, the HCP, and the Permits.

3.50 “unforeseen circumstances”
3.50.1 means, under the federal Permit, changes in circumstances affecting a species or geographic area covered by a conservation plan that could not reasonably have been anticipated by plan developers and the USFWS at the time of the conservation plan’s negotiation and development, and that result in a substantial and adverse change in the status of the HCP species.

3.51 “unlisted species” means a species (including a subspecies, or a distinct population segment of a vertebrate species) that is not listed as endangered or threatened under the ESA.  The Section 2081(b) Incidental Take Permit pertaining to the HCP shall cover state listed species only.

3.52 “USFWS” means the U.S. Fish and Wildlife Service, an agency of the U.S. Department of Interior.

3.53 “Wildlife Agencies” means USFWS and CDFW.

4.0
OBLIGATIONS OF THE PARTIES AND BLM
4.1
Obligations of the PermitteePermittees. The PermitteePermittees will fully and faithfully perform all obligations assigned to them under this Agreement, the Permits, and the HCP.

4.2
Obligations of the BLM. In the spirit of cooperation, the BLM commits, to the extent allowed under governing law and regulation, including FLMPA and NEPA, to implement the conservation strategy on the BLM administered Fort Ord lands. On April 20, 2012, President Obama signed a Proclamation to designate BLM administered Fort Ord lands as the Fort Ord National Monument, providing additional commitments to preservation of these lands. However, nothing in the HCP will or shall be in the future interpreted as superseding BLM’s obligations under the BLM’s Resource Management Plan (RMP), Area of Critical Environmental Concern (ACEC) designation, or any requirements of BLM’s governing law and regulation, including FLPMA and NEPA.
4.3
Obligations of the Wildlife Agencies. Upon execution of this Agreement by all Parties: 1) USFWS will issue the Permittees a federal Permit under Section 10(a)(1)(B) of the ESA authorizing incidental take of each federally-listed HCP species resulting from covered activities on covered lands, and 2) CDFW will issue the Permittees a state Permit under section 2081(b) of CESA authorizing incidental take of each state-listed HCP species resulting from covered activities on covered lands. 

4.3.1  Coverage of Permits. The federal and state Permits will collectively identify all HCP species. The Permits will take effect at the time the Permits are issued. Subject to compliance with all other terms of this Agreement, only the Section 10(a)(1)(B) Permit (federal) will take effect for an unlisted HCP species upon the listing of such species.  The state Permit shall cover state listed species only.

4.3.2  “No Surprises” assurances. Provided that the Permittees have complied with their obligations under the HCP, this Agreement, and the federal Permit, USFWS may not  require the Permittees to provide mitigation beyond that provided for in the HCP unless it finds, on conclusive evidence that  unforeseen circumstances, as defined in section 3.50.1 imperil the listed species described in this Agreement, and only in accordance with the “No Surprises” regulations at 50 Code of Federal Regulations (“CFR”) §§17.22(b)(5), 17.32(b)(5), 222.22(g). Additionally, notwithstanding anything to the contrary in this Agreement and the HCP, USFWS retains statutory authority, under Section 10 of the ESA, to revoke a federal Permit that USFWS finds is likely to jeopardize the continued existence of a listed species. CDFW has no legal authority to provide “no surprises” assurances related to the state Permit.

4.4
Interim obligations upon a finding of unforeseen circumstances. If USFWS makes a finding of unforeseen circumstances, during the period necessary to determine the nature and location of additional or modified mitigation, the Permittees will avoid contributing to or appreciably reducing the likelihood of the survival and recovery of the affected species. 

5.0
INCORPORATION OF THE HCP
The HCP is incorporated herein by this reference. If this Agreement conflicts with the HCP, this Agreement will control. In all other cases, this Agreement and the HCP will be interpreted to be supplementary to each other.

6.0
LEGAL FINDINGS AND REVIEW BY THE WILDLIFE AGENCIES

USFWS has statutory authority to issue the Section 10(a)(1)(B) Permit for both listed and unlisted species required under this Agreement. This Agreement uses the term “Federal Covered Species” to refer to those species covered by the federal Permit. CDFW may only issue a state Permit for state-listed endangered and threatened species under CESA. CDFW does not have legal authority to issue take permits under Section 2081 for unlisted species. Thus, Federal Covered Species are not State Covered Species for purposes of the state Permit. This Agreement, like the HCP, uses the term “HCP species” for consistency. The term HCP species includes both federal covered species and state covered species.
7.0
TERM

7.1
Initial term. This Agreement and the HCP will become effective on the date that the Wildlife Agencies issue the Permits. This Agreement, the HCP, and the Permits will remain in effect for a period of 50 years from issuance of the original Permits, except as provided below.

7.2
Suspension or revocation of the Permits. 

7.2.1 USFWS may suspend or revoke the federal Permit for cause in accordance with the laws in force at the time of such suspension or revocation  (See 5 USC §558; 50 CFR §§13.27–13.29,  222.27; 15 CFR Part 904) except that USFWS may revoke the federal Permit based on a determination that the continuation of the permitted activity would be likely to jeopardize the continued existence of the federal-listed HCP species only if USFWS has not been successful in remedying the situation in a timely fashion through other means as provided in the No Surprises regulation (50 CFR §§17.22(b)(5), 17.32(b)(5), 222.22(g). 

7.2.2 CDFW may suspend or revoke the state Permit for cause in accordance with the laws in force at the time of such suspension or revocation (See Fish & G. Code, § 2081; Cal. Code Regs, tit. 14, § 783.7).  

7.2.3 Any suspension or revocation may apply to one or both the Permits, in part or in whole, or only to specified HCP species, covered lands, or covered activities. If the federal Permit is suspended or revoked, the Permittees’ obligations under this Agreement and the HCP will continue until USFWS determines that all take of federally-listed HCP species that occurred under the federal Permit has been fully mitigated in accordance with the HCP.  If the state Permit is suspended or revoked, the Permittees’ obligations related to the state permit will continue until CDFW determines that all the impacts of taking the state-listed HCP species that occurred under the state Permit has been fully mitigated in accordance with the state Permit.

7.3
Treatment of unlisted species. For the federal Permit, species that meet the “unlisted species” and “HCP species” definitions will be treated as though they were listed species in determining the amount of take and the mitigation required.  For the state Permit, only the impacts of the authorized take of state-listed HCP species will be used to determine the mitigation required. 

7.4
Extension of the Permits. Upon agreement of the Parties, the Permits may be extended beyond their initial term under regulations of the respective Wildlife Agencies in force on the date of such extension. If the Permittees desire to extend the Permits, they will so notify the Wildlife Agencies at least 180 days before the then-current term is scheduled to expire. Extension of the Permits constitutes extension of the HCP and this Agreement for the same amount of time, subject to any modifications that the Wildlife Agencies may require at the time of extension.


7.5
Withdrawal.  Any Party may withdraw from this Agreement upon 90 days written notice to the other Parties. Any withdrawing Permittee remains obligated, to the same extent, if any, that the remaining Permittees are obligated, to contribute money to pay any Cooperative debts, liabilities, and obligations arising from or related to Cooperative actions taken while the withdrawing Permittee was a party to the Agreement.  The withdrawing Permittee shall also continue to be obligated to mitigate any impacts of any authorized take that occurred while the Permittee was a party to this Agreement, or any impacts of any authorized take that are expected to occur because of a prior regulatory approval by the Permittee. 


7.6
Effect of Withdrawal. Upon withdrawal, the withdrawing party shall no longer be a Party, and the term “Parties” as used in this Agreement shall thereafter mean the remaining Parties. Withdrawing Permittees cease to enjoy the regulatory benefits conferred upon Parties by USFWS and CDFW.

8.0
FUNDING

The Permittees warrant that they have, and will expend, such funds as may be necessary to fulfill their obligations under the HCP, and in the case of the UC, MPC, and CSUMB, that it will meet the commitments set forth in paragraph 8.5. The Permittees will promptly notify the Wildlife Agencies of any material change in their financial ability to fulfill their obligations. In addition to providing any such notice, the Cooperative will provide the Wildlife Agencies with a copy of its annual report each year of the Permits, or with such other reasonably available financial information that the Parties agree will provide adequate evidence of the Permittees’ ability to fulfill their obligations.

The cost of HCP required actions will be funded by a number of sources. The Permittees and

BLM, through the Implementing Agreement and subject to the limitations of the Anti-Deficiency Act (Title 31 USC Sections 1341 and 1517), will commit to adequately funding all HCP required actions. Funding for HCP required actions will be provided from three primary sources: the FORA CFD Special Tax, annual state budget appropriations, and federal budget appropriations. Other funding sources (e.g., grants) would also be available. With the exception of MPRPD, no Permittee may be compelled to obligate its General Fund to satisfy its financial obligations under the HCP.
The CFD Special Tax will be used to establish two separate endowments to ensure HCP implementation: (1) the Cooperative Endowment Fund, consisting of three accounts: the HCP Fund, the Implementation Assurances Fund, and the Borderlands Fund and (2) the FONR Endowment Fund. CFD Special Tax payments will build these endowments until their target sizes are reached (HCP Table 9-7).  The Cooperative will seek approval from USFWS and CDFW to hold the Cooperative Endowment Fund.  The Regents of UC will seek approval from USFWS and CDFW to hold the FONR Endowment Fund in UC’s General Endowment Pool.

To implement the HCP at the local, agency, or institutional level, each Permittee will adopt an implementing ordinance or policy that incorporates the relevant components of the HCP for private applicants and clearly identifies the requirements for development on former Fort Ord. The ordinance or policy will include the following actions.

· Describe the information requirements for the take authorization application (see HCP Section 7.5, Providing Take Authorization under the HCP). This includes the responsibilities of private applicants subject to the HCP, including AMMs (see HCP Section 5.4, Measures to Avoid and Minimize Impacts).

· Include the approval requirements for which take authorization may be granted (see HCP Section 7.5, Providing Take Authorization under the HCP).

· Establish that the CFD Special Tax imposed on applicable sites by FORA (and that may be reassigned to the Cooperative once FORA sunsets) will serve as the mitigation fee for the HCP, as described in HCP Section 9.3, Funding Sources and Assurances.

Ordinances or policies will be finalized and adopted by each Permittee no later than 120 days after permit issuance by the Wildlife Agencies. A draft implementing ordinance/policy template is provided in Appendix L of the HCP.

8.1
HCP costs. HCP Chapter 9, Cost and Funding describes HCP implementation costs, funding sources, and assurances. The Permittees developed the cost model to estimate HCP implementation expenses of the Cooperative, UC, State Parks, and BLM over the Permit term and post-Permit term. The Permittees commit to adequately fund the costs associated with the HCP during the Permit term and post-Permit term. FORA Community Facilities District (CFD) Special Tax payments and annual appropriations from state and federal budgets will be the primary HCP funding sources. Notwithstanding the foregoing, with regards to the federal Permit, UC’s, MPC’s, and CSUMB’s obligation to fund such measures and activities shall be limited to that provided in Section 8.5 of this Agreement.  However, with respect to the state Permit, the Permittees are collectively and individually responsible for fully mitigating the impacts of the authorized take.  As a result, the limitations in Section 8.5, or any other section of this Agreement, do not constrain  UC’s, MPC’s, CSUMB’s, or any other Permittee’s obligation to fund all measures and activities necessary to fully mitigate the impacts of the authorized State take.
8.2
BLM’s funding commitment. The BLM agrees to include a request for sufficient funding to meet implementation costs attributed to it under HCP Chapter 9. The BLM does not, and cannot, commit funds in excess of its authority under the Anti-Deficiency Act.

8.3
State Parks’ funding commitment. State Parks will include in its proposed annual budget requests for sufficient funds to fulfill its obligations under this HCP for the 979-acre Fort Ord Dunes State Park. State Parks will fund the management and other obligations assigned to it under the HCP with available appropriated funds supplemented by grants and other non-appropriated monies as available. 
8.4
FORA’s, the Cities’, and the County’s funding commitments. FORA will continue to collect FORA CFD Special Tax payments through June 30, 2020 and the Cities and County will continue to collect FORA CFD Special Tax payments after June 30, 2020 to fund the Endowment, which includes:  a) the Cooperative Endowment Fund, consisting of three accounts: the HCP Fund, the Implementation Assurances Fund, and the Borderlands Fund, and b) the FONR Endowment Fund. The Cooperative will seek approval from USFWS and CDFW to hold the Cooperative Endowment Fund.  The Regents of UC will seek approval from USFWS and CDFW to hold the FONR Endowment Fund in UC’s General Endowment Pool. FORA, the Cities and the County will contribute 25% of FORA CFD Special Tax payments collected to the Endowment Funds until the Endowments are funded. FORA or, if after June 30, 2020, the Cooperative will ensure that the Cooperative Endowment Fund and the FONR Endowment Fund are funded at equal rates such that they are scheduled to be fully funded at the same time. Upon issuance of the federal and state Permits, FORA will transfer the FONR Endowment to UC. Until the FONR Endowment is fully funded, UC will manage the Endowment, but will not make withdrawals. Once the FONR Endowment is fully funded, UC will oversee the Endowment for management of the FONR consistent with the HCP. Upon issuance of the federal and state Permits, FORA will transfer the Cooperative Endowment to the Cooperative. Until the Cooperative Endowment is fully funded, the Cooperative will manage the Endowment, but will not make withdrawals. Once the Cooperative Endowment is fully funded, the Cooperative will oversee the Endowment for management of Cooperative managed lands, basewide monitoring, reporting, implementation assurances, and borderlands management consistent with the HCP (See HCP Sections 9.3.1.1.1 through 9.3.1.1.4). In committing to collect FORA CFD Special Tax payments, FORA, the Cities, and the County will have met their respective obligations under the federal Permit for the funding of the FONR and Cooperative Endowments under the terms of this Agreement. However, with respect to the state Permit, the Permittees covered in this paragraph are collectively and individually responsible for fully mitigating the impacts of the authorized take.  As a result, these entities covered in this paragraph remain obligated to fund all measures and activities necessary to fully mitigate the impacts of the authorized State take. No City or County may be compelled to obligate its General Fund to satisfy its financial obligations under the HCP.

8.5 UC’s, MPC’s, and CSU’s (Educational Permittees) funding commitments. UC will support FORA, Marina, and the County to ensure collection of FORA CFD Special Tax payments on development located on UC’s lands. As provided in that certain Agreement Regarding Public Safety Officer Training Facilities among MPC, the County, and FORA, dated November 8, 2002, MPC’s share of the costs of Infrastructure Improvements was set at $500,000, subject to adjustment for any deferred payment in accordance with adopted FORA practice. FORA shall apply MPC’s Infrastructure Improvements payment according to its current Capital Improvement Program (“CIP”) document obligations as described in Table 5, Section I. Allocation of Fees Against Obligations. After making its Infrastructure Improvement payment to FORA, MPC will have met its habitat management obligations with respect to the federal Permit, under Sections 9.0 Monitoring and Reporting, 10.0 Changed Circumstances, 11.0 Adaptive Management, and 12.0 Land Transactions, of this Agreement, its obligation for the funding of the Endowment under the terms of this Agreement, and its Borderlands management obligations according to this Agreement and the HCP. However, with respect to the state Permit, the Educational Permittees are collectively and individually responsible for fully mitigating the impacts of the authorized take.  As a result, MPC and the other Educational Permittees remain obligated to fund all measures and activities necessary to fully mitigate the impacts of the authorized State take.  As provided in the Stipulation to Discharge Peremptory Writ of Mandate Order among FORA, Marina, and the CSU Board of Trustees, dated September 14, 2009, CSU has agreed to request legislative funding to pay FORA a one-time payment of $47,800 for HCP preparation costs plus $4,784.91 annual payment to manage the CSU Borderland property. If the Legislature denies CSU’s initial funding request, CSU shall: (i) resubmit the request during the following CSU budget cycle, and (ii) continue to resubmit the request annually until the funding is appropriated or until the HCP is executed by all parties thereto, whichever comes first. If the Legislature has not appropriated the funding at the time the HCP is executed, CSU shall seek authority from the Trustees to engage in discussions with representatives of FORA and Marina regarding the availability of alternative funding sources, if any, for CSU’s one-time payment of $47,800 and its annual payments of $4,784.91. To the extent funding is appropriated from the Legislature or provided through an agreed alternative funding source, FORA, and thereafter its successor agency, shall allocate CSU’s payments to reimburse HCP preparation costs and for management of CSU Borderlands property to the HCP endowment fund. With respect to the federal Permit, CSU’s payments to FORA, as described in this Section 8.5, shall fulfill all of CSU’s HCP funding obligations and Borderlands management obligations, pursuant to this Agreement and the HCP. CSU will not be subject to any additional fees including special assessments, taxes, or CFD Special Taxes.  If CSU does not pay the amount set forth in this Section 8.5, CSU will be considered to have withdrawn from this IA and sections 7.5 (except the 90-day notice) and 7.6 of this Agreement shall apply to CSU.  With respect to the state Permit, the Permittees covered in this paragraph are collectively and individually responsible for fully mitigating the impacts of the authorized take.  As a result, these entities covered in this paragraph remain obligated to fund all measures and activities necessary to fully mitigate the impacts of the authorized State take.
8.6 MPRPD’s funding commitment. The MPRPD will fund habitat management, compliance, and monitoring actions (consistent with the HCP) on its 19-acre property either through a one-time monetary contribution of $____ to the Cooperative or assuming the responsibility to perform such actions (consistent with the HCP) on its property.  With respect to the state Permit, the Permittee covered in this paragraph is responsible for fully mitigating the impacts of the authorized take.  As a result, the entity covered in this paragraph remains obligated to fund all measures and activities necessary to fully mitigate the impacts of the authorized State take.
8.7
HCP funding consistent with the stay-ahead provision. Initial conservation resource demands to support HCP services or other HCP needs will be provided through FORA, BLM, State Parks, and the Army to meet HMP or deed requirements, and by separate agreement between FORA and CSUMB, MPC, and UC as set forth in paragraph 8.5. FORA will continue to collect funding as noted herein and will seek grant or contract award support where applicable. BLM, State Parks, and the  Army are committed to meeting the HMP or HCP conservation demands on their property through federal or state management and resource processes. HCP Section 7.6, Stay-Ahead Provision states that the proportion of dedicated reserve acreage for each HCP species’ habitat transferred from the Army shall be at least 5% higher than the proportion of allowable development-related impacts on each species’ habitat. In order to meet the stay-ahead provision, reserve lands in HMA’s must also have funding to ensure management according to the conservation strategy (see HCP Section 9.3.4, Funding Adequacy). The Permittees will ensure that habitat and habitat management funding are provided prior to impact on an HCP species’ habitat, consistent with the HCP Sections 7.6 and 9.3.4. Notwithstanding the foregoing, UC’s, CSUMB’s, and MPC’s obligation to fund such measures and activities shall be limited to that set forth in paragraph 8.5 above.
8.8
Cooperative Endowment Fund use. The Cooperative shall use funds from the Cooperative Endowment Fund’s HCP Fund account to implement HCP habitat management obligations on HMAs owned by the County, the MPRPD, MPC, and the City of Marina. The Cooperative shall use funds from the HCP Fund to pay for monitoring on HMAs within the HCP Plan Area, regardless of ownership (i.e., including BLM, State Parks, and UC lands). The Cooperative shall use funds from the Borderlands Fund to pay for ongoing Borderlands management actions on UC, MPC, and CSUMB properties, if FORA collects FORA CFD Special Tax payments or negotiated mitigation payments according to paragraph 8.5 of this Agreement, and on all other Borderlands property identified in Figure 3-2, Borderlands Categories, in the HCP. The Permittees commit to funding HCP required action implementation in perpetuity. The CFD Special Tax will be used to annually fund HCP required actions and the two separate Endowment funds as described in Section 9.3 of the HCP.
8.9
Use of the Fort Ord Natural Reserve Endowment. FORA provides approximately $84,000 annually to the UC/Natural Reserve System (“UC/NRS”) for their interim management of the 605-acre FONR. The funding amount changes annually to keep pace with the annual change in the Bay Area Consumer Price Index (“CPI”). The Cooperative will provide annual funding to the UC/NRS sufficient to meet the annual costs of complying with the HCP on FONR lands until FORA, or, if after June 30, 2020, the Cities and County, have fully funded the FONR Endowment. The annual funding amount will continue to change in line with the Bay Area CPI.

Upon initial establishment of the FONR Endowment, the Endowment Manager will transfer this Endowment to UC. Until the FONR Endowment is fully funded by FORA CFD Special Tax payments, UC will manage the Endowment, but will not make withdrawals. Once the FONR Endowment is fully funded, UC will oversee the Endowment for management of the FONR consistent with the HCP. 
8.10
Use of the Implementation Assurances Fund. The Cooperative will use funds from the IAF account of the Cooperative Endowment Fund to ensure adequate funding of necessary remedial measures to address any of the changed circumstances described in HCP Section 8.1.1.2. The Cooperative will also use funds from the IAF to augment annual revenues for the HCP if FORA CFD Special Tax payments do not keep pace with HCP funding needs or federal or state appropriations decline unexpectedly (see Section 8.12 below). FORA (and the County and Cities after June 30, 2020) will use FORA CFD Special Tax payments to fund the IAF until an Endowment of $3.4 million is reached (see HCP Table 9-8). The Endowment Manager will reinvest interest from this fund to ensure that it keeps pace with inflation and the rising costs of HCP implementation.
8.11
Long-term management funding. The Cooperative will ensure that the two Endowment funds, established by FORA, the County, and Cities through FORA CFD Special Tax payments during the Permit term, will continue to fund post-Permit management and monitoring (see HCP Section 9.3.4). This will ensure that HCP required actions are effective and HMAs retain their biological values. The two Endowment Funds are designed to grow by the end of the Permit term to generate sufficient interest to pay for management on lands owned by local agencies, CSUMB and the UC/NRS (HCP Table 9-5).These funds will also generate enough interest to pay for monitoring costs on all HMAs (including State Parks and BLM land). After the Permit term, the Cooperative will no longer be required to implement remedial measures in the event of changed circumstances; however, funding must be maintained to ensure HCP implementation on all HMAs. While UC will maintain the Endowment for the UC/NRS FONR, the Cooperative will maintain the Cooperative Endowment. In the post-Permit term, BLM and State Parks will continue to seek adequate funding of operational costs on their property to implement the HCP (HCP Table 9-5).   The other Permittees shall be responsible for funding any core HCP implementation costs that BLM or State Parks cannot.
8.12
Effect of inadequate funding. If there is a funding shortfall in a given year, the Cooperative will use funds from the IAF to ensure adequate funding of necessary remedial measures to address any of the changed circumstances described in HCP Section 8.1.1.2. In addition, the Cooperative will include in its annual report to USFWS and CDFW an accounting of:  1) all revenues received (by type), 2) an assessment of progress towards total revenue goals, 3) an evaluation of the economic assumptions on which the HCP was based, and 4) an assessment of progress toward a complete funding strategy for implementation after the Permit term. USFWS and CDFW will use the annual report to assess the adequacy of program funding. If those Agencies determine that the IAF, the HCP Endowment Fund, the FONR Endowment, and/or the Borderlands Endowment Fund funding is inadequate, they will evaluate the effect of the funding shortfall on the scope and validity of the Permits. Unless the Permittees exercise the authority to withdraw under Section 7.5 of this Agreement or the Wildlife Agencies revoke the Permits under Section 7.2 of this Agreement, the Parties agree that they will meet and confer to cooperatively develop a strategy to address the funding shortfall, and to maintain the level of conservation and take authorization afforded by the Permits until adequate funding is restored. Notwithstanding the foregoing, UC’s, CSUMB’s, and MPC’s funding commitments, including any obligation to fund such funding shortfalls shall be limited to those set forth in Section 8.5 above.
9.0
MONITORING AND REPORTING
9.1
Planned periodic reports. As described in the HCP, the Cooperative will submit periodic reports on behalf of the Permittees describing its activities and results of the monitoring program provided for in the HCP. All Permittees and BLM will submit annual HCP compliance monitoring results to the Cooperative (see Section 6.2, HCP Compliance Monitoring). HCP compliance monitoring results will include documentation of HCP compliance and remedial action completion, if required. Permittees and BLM will report HCP compliance monitoring results of lands for which they are the recipient (see Section 6.2, HCP Compliance Monitoring). This will include a summary of property transfers, covered activity implementation impacts (exclusive of mitigation measures), and AMM implementation (HCP Table 5-3). HMA managers (State Parks, UC/NRS, BLM, and the Cooperative) will report HCP compliance monitoring results for lands which they have management responsibility. Documentation will include AMMs, mitigation measures, and adaptive management measures implemented (see HCP Table 5-3, HCP Table 5-6, and HCP Table 6-2). HCP compliance monitoring results will be compiled by the Cooperative for inclusion in the annual report submitted to the Wildlife Agencies. This will allow one annual report to be prepared and filed with the Wildlife Agencies rather than many separate reports. Permittees and BLM will provide data and information in compatible electronic formats.
9.2
Other reports. The Cooperative will provide, within 30 days of being requested by the Wildlife Agencies, any additional information in its possession or control related to implementation of the HCP that is requested by the Wildlife Agencies for the purpose of assessing whether the terms and conditions of the Permits and the HCP, including the HCP's adaptive management plan, are being fully implemented.

9.3
Certification of reports. All reports will include the following certification from a responsible Cooperative official who supervised or directed preparation of the report:

I certify that, to the best of my knowledge, after appropriate inquiries of all relevant persons involved in the preparation of this report, the information submitted is true, accurate, and complete.

9.4
Monitoring by the Wildlife Agencies. The Wildlife Agencies may conduct inspections and monitoring in connection with the Permits in accordance with their respective authorities i.e. for the federal permit see 50 CFR §§13.47, 220.47; for the state Permit see FGC § 2081(b)..

10.0
CHANGED CIRCUMSTANCES

10.1
Permittee-initiated response to changed circumstances. The Cooperative will give notice to the Wildlife Agencies within 7 days after learning that any of the changed circumstances listed in Section 8.1.1.2 of the HCP has occurred. As soon as practicable thereafter, but no later than 30 days after learning of the changed circumstances, the Permittees will modify their activities in the manner described in Section 8.1.1.2 of the HCP, to the extent necessary to mitigate the effects of the changed circumstances on HCP species, and will report to the Wildlife Agencies on their actions. The Permittees will make such modifications following the minor amendment process described in Section 13.1 of this agreement.   CDFW retains the authority to amend, suspend, or revoke the state Permit as required by state law. 

10.2
Wildlife Agencies-initiated response to changed circumstances. If the Wildlife Agencies determine that changed circumstances have occurred and that the Permittees have not responded in accordance with Section 8.1.1.2 of the HCP, the Wildlife Agencies will so notify the Permittees and will direct the Permittees to make the required changes. Within 30 days after receiving such notice, the Permittees will make the required changes and report to the Wildlife Agencies on their actions. Such changes are provided for in the HCP, and hence do not constitute unforeseen circumstances or require amendment of the Permits or HCP.  Nevertheless, CDFW retains the authority to amend, suspend, or revoke the state Permit as required by state law.

10.3
Listing of species that are not HCP species. If a non-HCP species that may be affected by covered activities becomes listed under the ESA, the Permittees will implement the “no-take/no-jeopardy” measures identified by the Wildlife Agencies until the Permits are amended to include such species, or until the Wildlife Agencies notify the Permittees that such measures are no longer needed to avoid jeopardy to, take of, or adverse modification of the critical habitat of the non-HCP species.

11.0
ADAPTIVE MANAGEMENT
11.1
 Permittee-initiated adaptive management. The Cooperative will implement the adaptive management provisions in HCP Chapter 6, when changes in management practices are necessary to achieve the HCP’s biological objectives, or to respond to monitoring results or new scientific information. The Cooperative will make such changes only after providing 30-day notice to the Wildlife Agencies, unless the Wildlife Agencies agree to a shorter time-frame, and will report to the Wildlife Agencies on any actions taken pursuant to this section. 

11.2
Wildlife Agencies-initiated adaptive management. If the Wildlife Agencies determine that one or more of the adaptive management provisions in the HCP have been triggered and that the Cooperative has not changed its management practices in accordance with Chapter 6 of the HCP, the Wildlife Agencies will so notify the Cooperative and will direct the Cooperative to make the required changes. Within 30 days after receiving such notice, the Cooperative will make the required changes and report to the Wildlife Agencies on its actions. Such changes are provided for in the HCP, and hence do not constitute unforeseen circumstances or require amendment of the Permits, or HCP, except as provided in this section.

11.3
Reductions in mitigation. The Cooperative will not implement adaptive management changes that may result in less mitigation than provided for HCP species under the original terms of the HCP, unless the Wildlife Agencies first provide written approval. The Cooperative may propose any such adaptive management changes by notice to the Wildlife Agencies, specifying the adaptive management modifications proposed, the basis for them, including supporting data, and the anticipated effects on HCP species, and other environmental impacts. Within 120 days of receiving such a notice, the Wildlife Agencies will approve the proposed adaptive management changes, approve them as modified by the Wildlife Agencies, or notify the Cooperative that the proposed changes constitute amendments to the Permits that must be reviewed under Section 13.2 of this Agreement.

11.4
No increase in take. This section does not authorize any modifications that would result in an increase in the amount and nature of take, or increase the impacts of take, of HCP species beyond that analyzed under the original HCP and any amendments thereto. Any such modification must be reviewed as a Permit amendment under Section 13.2 of this Agreement.

12.0
LAND TRANSACTIONS
12.1
Acquisition of land by the Permittees. Nothing in this Agreement, the HCP, or the Permits limits the Permittees’ rights to acquire additional lands. Any lands that may be acquired will not be covered by the Permits except upon amendment of the Permits as provided in Section 13.2 of this Agreement.
12.2
Disposal of land by the Permittees. The Permittees’ transfer of ownership or control of covered land will not require prior approval by the Wildlife Agencies and an amendment of the Permits if:  (1) a Permittee transfers ownership or control of covered land to another Permittee or (2) a Permittee transfers ownership or control of non-HMA covered land to a third-party developer that will be subject to the Permittee’s adopted HCP ordinance/policy or that of another Permittee. If the Permittees’ transfer of ownership or control of covered land does not meet requirements 1 or 2, such transfer of ownership or control will require prior approval by the Wildlife Agencies and an amendment of the Permits in accordance with Section 13.2 of this Agreement, except that transfers of covered lands may be processed as minor modifications in accordance with Section 13.1 of this Agreement if:

(a) The land will be transferred to an agency of the federal government and, prior to transfer, the Wildlife Agencies have determined that transfer will not compromise the effectiveness of the HCP based on adequate commitments by that agency regarding management of such land;

(b) The land will be transferred to a non-federal entity that has entered into an agreement acceptable to the Wildlife Agencies (e.g., an easement held by CDFW with USFWS as third-party beneficiaries or a deed restriction requiring implementation of the HCP) to ensure that the lands will be managed in such a manner and for such duration so as not to compromise the effectiveness of the HCP; or

(c) The Wildlife Agencies determine that the amount of land to be transferred will not have a material impact on the ability of the Permittee to comply with the requirements of the HCP and the terms and conditions of the Permits. 

13.0
AMENDMENTS
13.1
Minor amendments.
(a) Any Party may propose minor amendments to the HCP or this Agreement by providing notice to all other Parties. Such notice shall include a statement of the reason for the proposed modification and an analysis of its environmental effects, including its effects on operations under the HCP and on HCP species. The Parties will use best efforts to respond to proposed minor amendments within 60 days of receipt of such notice. Proposed minor amendments will become effective upon all other Parties' written approval. If a receiving Party objects to a proposed modification, it must be processed as an amendment of the Permits in accordance with Section 13.2. The Wildlife Agencies will not propose or approve minor amendments to the HCP or this Agreement if the Wildlife Agencies determine that such minor amendments would result in operations under the HCP that are significantly different from those analyzed in connection with the original HCP, adverse effects on the environment that are new or significantly different from those analyzed in connection with the original HCP, additional take not analyzed in connection with the original HCP, or requires an amendment to either Permit. 

(b) The Wildlife Agencies retain discretion to determine if a proposed amendment is minor or requires a Permit amendment, but for purposes of illustration, a minor amendment to the HCP and this Agreement could potentially include the following:

(1) corrections of typographic, grammatical, and similar editing errors  that do not change the intended meaning;

(2) correction of any maps or exhibits to correct errors in mapping or to reflect previously approved changes in the Permits or HCP; 

(3) minor changes to survey, monitoring or reporting protocols; and 

(4) changes to any measure(s) in the conservation strategy to respond to changed circumstances identified in Section 10.0 of this Agreement

(5) changes listed in Section 12.2 of this Agreement; and

(6) other changes that do not result in adverse effects on HCP species beyond that analyzed in the HCP and the associated biological opinion, and do not limit the ability of the Cooperative to achieve the HCP biological goals and objectives.

(c) Any other amendments to the HCP or IA will be processed as amendments of the Permits in accordance with Section 13.2.

13.2
Amendment of the Permits. The Permits may be amended in accordance with all applicable legal requirements, including but not limited to the ESA, the NEPA, and the Wildlife Agencies' permit regulations. The Party proposing the amendment shall provide a statement of the reasons for the amendment and an analysis of its environmental effects, including its effects on operations under the HCP and on HCP species. The process for amendment of the Permits is detailed in HCP Section 8.4.

14.0
 REMEDIES, ENFORCEMENT, AND DISPUTE RESOLUTION

14.1
 In general. Except as set forth below, each Party shall have all remedies otherwise available to enforce the terms of this Agreement, the Permits, and the HCP.

14.2
 No monetary damages. With the exception of BLM, no Party shall be liable in damages to any other Party or other person for any breach of this Agreement, any performance or failure to perform a mandatory or discretionary obligation imposed by this Agreement or any other cause of action arising from this Agreement. This section 14.2 does not relieve any Permittee from its obligation to fully mitigate the impacts of the authorized take in order to comply with the state Permit and CESA; nor does this section 14.2 prevent any Permittee from seeking contribution from another Permittee to meet the full mitigation standard.

14.3
 Injunctive and temporary relief. With the exception of BLM, the Parties acknowledge that the HCP species are unique and that their loss as species would result in irreparable damage to the environment, and that therefore injunctive and temporary relief may be appropriate to ensure compliance with this Agreement.

14.4
 Enforcement authority of the United States and the State of California. This Agreement does not limit the authority of the United States government to seek civil or criminal penalties or otherwise fulfill its enforcement responsibilities under the ESA or other applicable law.  Similarly, this Agreement does not limit the authority of the State of California to seek civil or criminal penalties or otherwise fulfill its enforcement responsibilities under CESA or other applicable law.

14.5
 Dispute resolution. The Parties agree to work together in good faith to resolve disputes, using the informal dispute resolution procedures set forth in this section. However, if at any time any Party determines that circumstances so warrant, it may seek any available remedy without waiting to complete informal dispute resolution. 

14.5.1  Informal dispute resolution process. Unless the Parties agree upon another dispute resolution process, or unless an aggrieved Party has initiated administrative proceedings or suit in federal court as provided in this section, the Parties may use the following process to attempt to resolve disputes:

(a) The aggrieved Party will notify the other Parties of the provision that may have been violated, the basis for contending that a violation has occurred, and the remedies it proposes to correct the alleged violation.

(b) The Party alleged to be in violation will have 30 days, or such other time as may be agreed, to respond. During this time it may seek clarification of the information provided in the initial notice. The aggrieved Party will use its best efforts to provide any information then available to it that may be responsive to such inquiries.

(c) Within 30 days after such response was provided or was due, representatives of the Parties having authority to resolve the dispute will meet and negotiate in good faith toward a solution satisfactory to all Parties, or will establish a specific process and timetable to seek such a solution.

(d) If any issues cannot be resolved through such negotiations, the Parties will consider non-binding mediation and other alternative dispute resolution processes and, if a dispute resolution process is agreed upon, will make good faith efforts to resolve all remaining issues through that process.

15.0
MISCELLANEOUS PROVISIONS

15.1
No partnership. Neither this Agreement nor the HCP shall make or be deemed to make any Party to this Agreement the agent for or the partner of any other Party.

15.2
Notices. Any notice permitted or required by this Agreement shall be in writing, delivered personally to the persons listed below, or shall be deemed given five (5) days after deposit in the United States mail, certified and postage prepaid, return receipt requested and addressed as follows, or at such other address as any Party may from time to time specify to the other Parties in writing. Notices may be delivered by facsimile or other electronic means, provided that they are also delivered personally or by certified mail. Notices shall be transmitted so that they are received within the specified deadlines.

	ATTN:  Program Administrator

Fort Ord Regional Habitat Cooperative

920 2nd Ave., Ste. A

Marina, CA  93933

Telephone (“T”): 831-883-3672

FAX (“F”): 831-883-3672
	ATTN:  Executive Officer

Fort Ord Reuse Authority

920 2nd Ave., Ste. A

Marina, CA  93933

T: 831-883-3672

F: 831-883-3672
	ATTN:  Administrator

County of Monterey

168 W. Alisal St., 3rd Fl

Salinas, CA  93901

T: 

F: 



	ATTN:  City Manager

City of Marina

211 Hillcrest Ave.

Marina, CA 93933
	ATTN:  City Manager

City of Seaside

440 Harcourt Ave.

Seaside, CA  93955
	ATTN:  City Manager

City of Del Rey Oaks

650 Canyon Del Rey

Del Rey Oaks, CA 93940

	ATTN:  City Manager

City of Monterey

580 Pacific Street

Marina, CA 93940

T: 

F:
	ATTN:  City Manager

City of Marina

211 Hillcrest Ave.

Marina, CA 93933

T: 

F:
	ATTN:  Field Supervisor

U.S. Fish and Wildlife Service

Ventura Fish and Wildlife Office

2493 Portola Rd., Ste. B

Ventura, CA  93003

T: 

F:



	ATTN:  Regional Manager

California Department of Fish and Game

Central Region Headquarters Office

1234 E. Shaw Avenue
Fresno, CA  93710

T: 

F:
	ATTN:  District Superintendent

California Department of Parks and Recreation

Monterey District

2211 Garden Road

Monterey, CA 93940

T: 

F:
	ATTN:  General Manager

Marina Coast Water District

11 Reservation Road

Marina, CA  93933
T: 

F:



	ATTN:  Managing Director

UC MBEST Center

c/o REO/MBEST

1156 High Street

Santa Cruz, CA  95064

T: 831-566-3569
F:(none)
	ATTN:  President

California State University Monterey Bay

100 Campus Center

Bldg. 1

Seaside, CA  93955

T: 

F:
	ATTN:  Superintendent/President

Monterey Peninsula College

980 Fremont Street

Monterey, CA  93940

T: 

F:



	ATTN:  Director, UCSC Natural Reserves

Physical & Biological Sciences

c/o ENVS

1156 High Street

Santa Cruz, CA  95064

T: 831-459-4867
F: 831-459-4015
	ATTN:  General Manager

Monterey Peninsula Regional Park District

60 Garden Court, 

Suite 325

Monterey, CA  93940

T: 

F:
	ATTN:  Field Manager

Bureau of Land Management

20 Hamilton Court

Hollister, CA 95023

(831)630-5000

(831)630-5055


15.3
Entire agreement. This Agreement, together with the HCP, the Permits, the anticipated HCP implementing ordinances/delegation of authority (among the Permittees), and JPA Agreement (among the Permittees), constitutes the entire agreement among the Parties. It supersedes any and all other agreements, either oral or in writing, among the Parties with respect to the subject matter hereof and contains all of the covenants and agreements among them with respect to said matters, and each Party acknowledges that no representation, inducement, promise or agreement, oral or otherwise, has been made by any other party or anyone acting on behalf of any other party that is not embodied herein.

15.4
Elected officials not to benefit. No member of or delegate to Congress shall be entitled to any share or part of this Agreement, or to any benefit that may arise from it.

15.5
Availability of funds. Implementation of this Agreement and the HCP by the USFWS and BLM is subject to the requirements of the Anti-Deficiency Act and the availability of appropriated funds. Nothing in this Agreement will be construed by the Parties to require the obligation, appropriation, or expenditure of any money from the U.S. Treasury. The Parties acknowledge that the USFWS and BLM will not be required under this Agreement to expend any federal agency's appropriated funds unless and until an authorized official of that agency affirmatively acts to commit to such expenditures as evidenced in writing. It is also recognized that State Parks receives a large portion of its funding from the State of California General Fund, and that State Parks funding through the State General Fund has declined in recent years.  It is further recognized that the County of Monterey’s financial obligations are limited by the California Constitution’s debt limit clause (Article XVI, Section 18).  As such, the County of Monterey’s financial obligations under the agreement are subject to the availability of funds.
15.6
 Duplicate originals. This Agreement may be executed in any number of duplicate originals. A complete original of this Agreement shall be maintained in the official records of each of the Parties hereto.

15.7
No third-party beneficiaries. Without limiting the applicability of rights granted to the public pursuant to the ESA or other federal law, this Agreement shall not create any right or interest in the public, or any member thereof, as a third-party beneficiary hereof, nor shall it authorize anyone not a Party to this Agreement to maintain a suit for personal injuries or damages pursuant to the provisions of this Agreement. The duties, obligations, and responsibilities of the Parties to this Agreement with respect to third parties shall remain as imposed under existing law.

15.8
Relationship to the ESA, FLPMA, and other authorities. The terms of this Agreement shall be governed by and construed in accordance with the ESA, FLPMA, and applicable federal law. In particular, nothing in this Agreement is intended to limit the authority of the USFWS to seek penalties or otherwise fulfill their responsibilities under the ESA, and nothing in this Agreement is intended to limit the authority of the BLM to fulfill their responsibilities under FLPMA. Moreover, nothing in this Agreement is intended to limit or diminish the legal obligations and responsibilities of the USFWS and BLM as agencies of the federal government. Nothing in this Agreement will limit the right or obligation of any federal agency to engage in consultation required under Section 7 of the ESA or other federal law; however, it is intended that the rights and obligations of the Permittees under the HCP and this Agreement will be considered in any consultation affecting the Permittees’ use of the covered lands.

15.9
References to regulations. Any reference in this Agreement, the HCP, or the Permits to any regulation or rule of the USFWS shall be deemed to be a reference to such regulation or rule in existence at the time an action is taken.

15.10
Applicable laws. All activities undertaken pursuant to this Agreement, the HCP, or the Permits must be in compliance with all applicable state and federal laws and regulations.

15.11
Successors and assigns. Recognizing that many of the Parties intend to transfer ownership or control of covered land to third parties, as described in section 12, this Agreement and each of its covenants and conditions shall be binding on and shall inure to the benefit of the Parties and their respective successors and assigns. Assignment or other transfer of the Permits shall be governed by the Wildlife Agencies' regulations in force at the time.

15.12
Calendar days. Throughout this Agreement and the HCP, the use of the term “day” or “days” means calendar days, unless otherwise specified.

15.13 Response times. Except as stated herein or required by law, the Wildlife Agencies and the Permittees shall use reasonable efforts to respond to written requests from a Party within forty-five (45) days. The Parties acknowledge, however, that the Cities, the County, and MCWD are subject to the Permit Streamlining Act and that nothing in this Agreement shall be construed to require them to violate that Act. In addition, the Wildlife Agencies will provide timely review of proposals for covered activities to be implemented directly by the Permittees, where such review is required by this Agreement, the HCP, or the Permits.

15.14 Review of third-party participant applications. Various conservation measures in the HCP require third-party participants to submit applications, plans or reports for approval by a Permittee prior to carrying out a covered activity. In such circumstances, no later than sixty (60) days after receiving the application, the point of contact for the relevant Permittee will provide one of the following in writing: (1) an approval of the application, plan, or report; (2) a conditional approval of the application, plan, or report subject to specifically identified additional information; or (3) a denial of the application, plan, or report with a written explanation of what changes can be made to receive approval if the application, plan, or report is resubmitted. 

15.15 Changes in the boundaries of the County, Cities, or other land use jurisdictions. The Parties acknowledge that the adoption and amendment of general plans, specific plans, community plans, zoning ordinances, and similar land use ordinances or adopted plans, and the granting of land use entitlements by the County, Cities, State Parks, or other land use jurisdictions are matters within the sole discretion of the County, Cities, State Parks, or other land use jurisdictions and shall not require amendments to this Agreement or the approval of other Parties to this Agreement. However, no such action by the County, Cities, State Parks, or other land use jurisdictions (with the exception of BLM) shall alter or diminish their obligations under this Agreement, the HCP, or the Permits. BLM retains the ability to change its land use plan which could impact the Agreement, the HCP, and the Permits.

15.16 Defense. Upon request, CDFW agrees, to the extent authorized by California law and to the extent CDFW has the available resources, to cooperate with the Permittees in defending, consistent with HCP terms, lawsuits arising out of the Permittees’ adoption of this Agreement and the HCP.

15.17 Attorneys’ fees. If any action at law or equity, including any action for declaratory relief is brought to enforce or interpret the provisions of this Agreement, the Parties to the litigation shall bear their own attorneys’ fees and costs, provided that attorneys’ fees and costs recoverable against the United States shall be governed by applicable federal law.

15.18 Relationship to the ESA, CESA, and other authorities. The terms of this Agreement are consistent with and shall be governed by and construed in accordance with ESA, CESA, and other applicable state and federal laws. In particular, nothing in this Agreement limits the authority of the USFWS and CDFW to seek penalties or otherwise fulfill its responsibilities under ESA and CESA. Moreover, nothing in this Agreement limits the responsibilities of the USFWS as an agency of the federal government or CDFW as an agency of the State of California.

15.19 Severability. In the event one or more of the provisions contained in this Agreement is held to be invalid, illegal, or unenforceable by any court of competent jurisdiction, such portion shall be deemed severed from this Agreement and the remaining parts of this Agreement shall remain in full force and effect as though such invalid, illegal, or unenforceable portion had never been a part of this Agreement. The Permits are severable such that revocation of one does not automatically cause revocation of the other.

15.20 Due Authorization. The Parties represent and warrant that (1) the execution and delivery of this Agreement has been duly authorized and approved by requisite action, (2) no other authorization or approval, whether of governmental bodies or otherwise, will be necessary in order to enable the Parties to enter into and comply with the terms of this Agreement, and (3) the persons executing this Agreement on behalf of the Parties have the authority to bind the Parties.

15.21 Headings. Headings are using in this Agreement for convenience only and do not affect or define the Agreement’s terms and conditions.

IN WITNESS WHEREOF, THE PARTIES HERETO have executed this Implementing Agreement to be in effect as of the date that the Wildlife Agencies issue the Permits.

BY
__________________________________________ 
Date ________

Deputy Regional Director

United States Fish and Wildlife Service

Pacific Southwest Region

Sacramento, California

BY
___________________________________________
Date _________

[Name], President [Director, etc.]

[Company, Organization, Agency]

[Include “approval as to form” signature lines]

Exhibit A

Joint Exercise of Powers Agreement Establishing the Fort Ord Regional Habitat Cooperative
Exhibit B

Reproduction of Figure 1-2 from the Former Fort Ord Installation-Wide Multispecies HCP

Exhibit C

Reproduction of Table1-1 from the Former Fort Ord Installation-Wide Multispecies HCP
Exhibit D

HCP Model Implementing Ordinance  
� When FORA sunsets (scheduled for June 30, 2020), it will cease to be a party to the HCP and a member of the JPA/Cooperative. 






